
 

 
 

180012 - 787019R2 - AJL 

 

The State of Compliance – Speaking Notes Commentary 
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Author: Andrew Lind Date:  3 August 2018 
 
Disqualifying Purpose 
 
Particularly as it relates to the purpose of promoting or opposing a political party or a 
candidate for political office 
 
Charities Act 2013 

5  Definition of charity 

                 In any Act: 

charity means an entity: 

                     (a)  that is a not-for-profit entity; and 

                     (b)  all of the purposes of which are: 

                              (i)  charitable purposes (see Part 3) that are for the public benefit (see 
Division 2 of this Part); or 

                             (ii)  purposes that are incidental or ancillary to, and in furtherance or in 
aid of, purposes of the entity covered by subparagraph (i); AND 

Note 1:    In determining the purposes of the entity, have regard to the entity’s 
governing rules, its activities and any other relevant matter. 

Note 2:    The requirement in subparagraph (b)(i) that a purpose be for the public 
benefit does not apply to certain entities (see section 10). 

                     (c)  none of the purposes of which are disqualifying purposes (see 
Division 3); and 

                     (d)  that is not an individual, a political party or a government entity. 
 

Division 3—Disqualifying purpose 

11  Disqualifying purpose 

                   In this Act: 

disqualifying purpose means: 

                     (a)  the purpose of engaging in, or promoting, activities that are unlawful or 
contrary to public policy; or 

Example: Public policy includes the rule of law, the constitutional system of 
government of the Commonwealth, the safety of the general public and 
national security. 



 

 
 
ACNC Day 2018 | The State of Compliance 

 
 

180012 - 787019R2 - AJL 

 
Page 2 of 5 

 

Note:       Activities are not contrary to public policy merely because they are 
contrary to government policy. 

                     (b)  the purpose of promoting or opposing a political party or a candidate for 
political office. 

Example: Paragraph (b) does not apply to the purpose of distributing 
information, or advancing debate, about the policies of political 
parties or candidates for political office (such as by assessing, 
critiquing, comparing or ranking those policies). 

Note:          The purpose of promoting or opposing a change to any matter 
established by law, policy or practice in the Commonwealth, a State, a 
Territory or another country may be a charitable purpose (see paragraph (l) 
of the definition of charitable purpose in subsection 12(1)). 

 
In terms of the ACNC Compliance function, inquiring into an “entity’s entitlement to registration 
as a type or subtype of entity” is a “Recognised assessment activity” as defined in the ACNC 
Act in s55-10. This would include:  
 

 inquiring into whether a charity is still entitled to be a registered charity based on whether 
the entity still meets the requirements of the Charities Act to be considered a charity.  

 This includes an assessment of whether any of the purposes of the entity are 
disqualifying purposes.  

 
55-10 Recognised assessment activity  
A recognised assessment activity, in relation to a registered entity, is:  
(a) an activity carried out by the Commissioner involving assessment of the 
entity’s entitlement to registration as a type or subtype of entity; or  
(b) an activity carried out by the Commissioner involving assessment of the 
entity’s compliance with this Act and the regulations; or  
(c) an activity carried out by the Commissioner of Taxation involving assessment 
of the entity’s compliance with any taxation law.  

 
It is of course important to note that the language is “disqualifying purpose” not “disqualifying 
activity”. 
 
This distinction between purpose and activity in a charity law context is well illustrated by the 
Word Investments decision where the activity of business enterprise, was on a holistic 
examination, held to be carried on the charitable purpose of the advancement of religion. 
 
The ACNC has of course published guidance on political advocacy by charities and in that 
guidance has sought to draw the distinction between purpose and activity. 
 
It seems to me however, and in line with the object of promoting trust and confidence in the 
sector, that the sector would be well served by the updating of the ACNC guidance with 
some of the specific passages and examples given in the EMs at the time of the enactment 
of the Charities Act on this particular, issue. 
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For example: 
 
EM to 
 
CHARITIES BILL 2013  
CHARITIES (CONSEQUENTIAL AMENDMENTS AND TRANSITIONAL PROVISIONS) BILL 

2013  

Disqualifying purpose  

Para 1.107 The disqualifying purpose is concerned with direct partisan political 

engagement that supports or opposes a candidate or party for office or other partisan 

political engagement to the extent AND in a way that this can be construed as a purpose.  

 

1.108 This does not prevent entities from distributing information, critiquing or comparing party 

policies in order to further the achievement of their charitable purpose. [Paragraph 11(b)] 

 

 1.109 Entities may engage with candidates or representatives of political parties to lobby, 

debate or seek explanation of policies relevant to their charitable purposes. They may also 

assess and critique their policies.  

 

1.110 In determining whether an entity has a purpose to promote or oppose a candidate 

or political party, considerations could include whether the focus of the entity is on 

promoting or opposing a particular candidate or a political party in general, rather than on their 

policies that are relevant to the charitable purpose, || the direct nature and extent of 

engagement and association with a candidate’s or a party’s campaigns or publications, or || lack 

of balance in promoting or opposing the policies of another political party or candidate with 

similar policies relevant to the charitable purpose. 

 

1.111 Directly funding a political party is not permitted under the Commonwealth Electoral Act 

1918. In addition, the electoral law has rules about activities that could be seen as election-

related campaigning by organisations, including charities, and party political activities could put 

charities in conflict with, or allow them to circumvent, the strict regulation of political parties, 

elections, and funding and disclosure requirements and limitations in that law. The requirements 

of the electoral laws are relevant in considering whether an entity has a disqualifying purpose. [I 

am not commenting on the Electoral law requirements] 
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... 

 

And then later in the  
Statement of Compatibility with Human Rights  
 

 
3.14 Activities engaged in by a charity will not necessarily constitute a purpose of that 

charity, that is, a charity may engage in an activity without having the purpose of 

engaging in that activity. For example, a charity may produce ‘score cards’ setting out 

how a particular party’s policies aligns with the charity’s aims and this is unlikely to 

constitute a purpose of that charity. 

 

3.21 The Bill enables entities to generate and engage in public debate with fewer restrictions 

than the provisions relating to political purposes in comparable overseas jurisdictions such as 

the United Kingdom and New Zealand where such purpose may be only incidental or ancillary 

to another charitable purpose. 

 

This indicates to me that the intention of the Act in this jurisdiction is that the purpose of 

promoting or opposing a political party or a candidate for political office must be a 

separately identifiable purpose and not merely incidental or ancillary. 

 

 

Finally: 

The language of “end in itself” is perhaps other useful distinguishing language about 
whether the conduct is activity or purpose along with whether it is more than incidental or 
ancillary to, and in furtherance or in aid of, the entity’s chartiable purposes. This language of 
“end in itself” of course was language used by Gonthier J in Vancouver Society [1999] 1 SCR 
10 at 44-45 and cited with approval in the Word Investments decision at paragraph 186. 
 
Ian Murray will have more to say about the distinction between purposes and activities in the 
session to follow and I am sure that he will give us some significant extra insight into some of 
the keys for determining when political advocacy may be considered as having the purpose of 
promoting or opposing a political party or a candidate for political office or is merely an 
appropriate activity of advancing the purpose of the charity. 

 
--- 
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Important note: These Speaking notes are intended for educational purposes only and is 
not intended to be legal advice or relied upon as such. 

 
 
 


